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Attorneys  M  1  9  1995 

Other  Interested  Parties 


MONTANA  STATE  LIBRARY 
1515  E.  6th  AVE. 
-.-  HrLENA  J\/IQNTANA  59520 

The  attached  amendnnents  and  additions  are  made  tontie  'Rules  of  Practice  of  the 
District  Court  of  the  Thirteenth  Judicial  District  of  the  State  of  Montana.  Distribution 
of  the  annendments  are  made  to  attorneys  and  notice  of  the  change  is  posted  which 
will  be  deemed  to  be  compliance  with  the  publication  requirements  of  Section  3-1- 
112(3)  M.C.A. 

The  rules  were  adopted  by  the  judges  at  meetings  and  for  the  reasons  indicated. 

[The  Rule  1  amendment  was  adopted  by  the  judges  at  their  meeting  of  December  9, 
1994.  Reason  for  the  amendment  is  to  reflect  the  names  of  the  judges  after  January 
2,  1 995,  and  reallocate  the  youth  court  responsibility  and  required  reallocation  of  DR 
cases.  Also  eliminated  language  related  to  uniform  reciprocal  enforcement  of  support 
act  filings  which  is  no  longer  applicable.) 

[Rule  30  was  adopted  by  the  judges  at  their  meeting  of  September  9,  1994.  The 
judges  felt  that  the  ability  to  require  these  evaluations,  therapy  and  counseling 
sessions  is  appropriate  in  DR  cases.] 

DATED  THIS    lb  DAY  OF  DECEMBER.  1994. 


MAURICE  R.  COLBERG,  JR.,  CHIEF/JUDGE 
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RULE  1 

DEPARTMENTS  -  DIVISION  OF  BUSINESS.  For  the  convenient  classification  and 
division  of  business,  the  District  Court  of  the  Thirteenth  Judicial  District  is  divided  into 
five  departments  assigned  to  individual  judges  and  their  successors  as  follows: 

Department  No.  1 Hon.  Diane  G.  Barz 

Department  No.  2 Hon.  Russell  C.  Fagg 

Department  No.  3 .Hon,  Robert  W.  Holmstrom 

Department  No.  4 Hon.  Maurice  R.  Colberg,  Jr. 

Department  No.  5 Hon.  G.  Todd  Baugh 

YELLOWSTONE  COUNTY  -  DIVISION  OF  BUSINESS.  All  causes  in  the  Youth 
Court,  including  abused,  neglected  and  dependent  youths,  are  to  be  assigned  to 
Departments  1 ,  4  and  5,  randomly  and  equally.  Pursuant  to  Mont.  Code  Ann.  §  41  -5- 
201  and  until  further  notice  the  Judges  of  Departments  1 ,  4  and  5  shall  be  designated 
for  youth  court,  with  jurisdiction  to  act  on  any  youth  court  case  in  the  absence  of  the 
others  from  chambers.  If  a  disqualification  or  substitution  of  one  youth  court  judge 
is  filed,  another  youth  court  judge  shall  be  randomly  assigned.  If  all  youth  court 
judges  are  substituted,  the  case  should  be  reassigned  according  to  Rule  3. 

Cases  arising  under  Mont.  Code  Ann.  §  40-4-101  et.  seq.  shall  be  randomly  assigned 
among  the  five  departments  in  the  following  proportions:  1 6  2/3%  to  Department  1 , 
16  2/3%  to  Department  4,  16  2/3%  to  Department  5  and  25%  each  to  Departments 
2  and  3.  All  remaining  causes  of  every  nature  shall  be  assigned  by  the  Clerk  in  a 
random  manner  in  equal  numbers  among  the  five  departments,  except  that  no 
assignment  shall  be  made  of  the  following:  Abstracts  of  Judgment,  Transcripts  of 
Judgment,  Warrants  for  Distraint  and  Certificates  of  Amount  Due. 

BIG  HORN,  CARBON,  STILLWATER  COUNTIES  -  DIVISION  OF  BUSINESS.  In  Big 
Horn  and  Carbon  Counties,  all  cases  of  every  nature  shall  be  assigned  by  the  Clerk  of 
Court  in  a  random  manner  in  equal  numbers  between  the  two  departments  serving 
these  counties  as  determined  by  Rule  4  hereof. 

When  given  departments  cease  to  serve  at  the  end  of  any  interval,  their 
cases  shall  be  reassigned  to  the  departments  commencing  to  serve  at  the  beginning 
of  the  next  interval.  Reassignments  shall  be  made  from  department  to  department, 
and  year  to  year,  by  following  the  chart  set  forth  in  Rule  4  horizontally.  In  Stillwater 
County,  all  cases  of  every  type  shall  be  heard  by  the  department  assigned  to 
Stillwater  County. 

MOTION  TO  CONSOLIDATE  -  ALL  COUNTIES.  A  motion  to  consolidate  cases 
(civil  and  criminal)  filed  in  different  departments  shall  be  filed  in  each  case  but  heard 
before  the  judge  presiding  in  the  department  having  the  lowest  case  number  and,  if 
the  cases  are  consolidated,  the  trial  will  also  be  conducted  in  that  department. 


RULE  30 

EVALUATIONS,  THERAPY  AND  COUNSELING  IN  DR  CASES.  The  Judge  tO  whom 
a  domestic  relations  case  with  visitation  and/or  child  custody  issues  is  assigned  shall 
consider,  at  the  time  of  the  scheduling  conference  or  at  any  subsequent  time,  the 
advisability  of  requiring  the  parties  to  participate  at  their  own  cost  in  such  evaluation, 
counseling,  therapy  and/or  course  of  education  as  may  appear  necessary  and 
appropriate  in  the  circumstances  relative  to  the  visitation  and/or  child  custody  issues. 
Any  party  may  also  request  the  Court  to  order  same  at  any  time. 


PREFACE 

The  following  Rules  of  Practice  supplement  the  Uniform  District  Court  Rules  and 
the  Montana  Rules  of  Civil  Procedure  and  any  conflict  shall  be  controlled  by  the 
Montana  Rules  of  Civil  Procedure  and/or  the  Uniform  District  Court  Rules. 


RULE  1 

Departments  -  Division  of  Business.  For  the  convenient  classification  and 
division  of  business,  the  District  Court  of  the  Thirteenth  Judicial  District  is 
divided  into  five  departments  assigned  to  individual  judges  and  their  successors 
as  follows: 

Department  No.  1  Hon.  William  J.  Speare 

Department  No.  2  Hon.  Russell  K.  Fillner 

Department  No.  3  Hon.  Robert  W.  Holmstrom 

Department  No.  4 Hon.  Maurice  R.  Colberg,  Jr. 

Department  No.  5  Hon.  G.  Todd  Baugh 


Yellowstone  County  --  Division  of  Business.  All  causes  in  the  Youth 
Court,  including  abused,  neglected  and  dependent  youths,  are  to  be  assigned  to 
Departments  No.  4  and  No.  5,  randomly  and  equally.  Pursuant  to  Mont.  Code 
Ann.  §  41-5-201  and  until  further  notice  the  Judges  of  Departments  No.  4  and 
No.  5  shall  be  designated  for  youth  court,  with  jurisdiction  to  act  on  any  youth 
court  case  in  the  absence  of  one  another  from  chambers.  If  a  disqualification  or 
substitution  of  one  youth  court  judge  is  filed,  the  remaining  youth  court  judge 
shall  be  assigned.  If  both  youth  court  judges  are  substituted,  the  case  should 
be  reassigned  according  to  Rule  3. 

Cases  arising  under  Mont.  Code  Ann.  §  40-4-101  et.  seq.  shall  be 
randomly  assigned  among  the  five  departments  in  the  following  proportions: 
12.5%  to  Department  4,  12.5%  to  Department  5,  and  25%  to  each  of  Depart- 
ments 1 ,  2  and  3.  All  remaining  causes  of  every  nature  shall  be  assigned  by  the 


Clerk  in  a  random  manner  in  equal  numbers  among  the  five  departments,  except 
that  no  assignment  shall  be  made  of  the  following:  Abstracts  of  Judgment, 
Transcripts  of  Judgment,  Warrants  for  Distraint,  Certificates  of  Amount  Due,  and 
outgoing  Uniform  Reciprocal  Enforcement  of  Support  Act  filings.  All  other 
Uniform  Reciprocal  Enforcement  of  Support  Act  cases  will  be  assigned  to  a 
department  only  at  the  time  a  justiciable  issue  arises. 


Big  Horn,  Carbon,  Stillwater  Counties  --  Division  of  Business.  In  Big 
Horn  and  Carbon  Counties, all  cases  of  every  nature  shall  be  assigned  by  the 
Clerk  of  Court  in  a  random  manner  in  equal  numbers  between  the  two 
departments  serving  these  counties  as  determined  by  Rule  4  hereof. 

When  given  departments  cease  to  serve  at  the  end  of  any  interval,  their 
cases  shall  be  reassigned  to  the  departments  commencing  to  serve  at  the 
beginning  of  the  next  interval.  Reassignments  shall  be  made  from  department 
to  department,  and  year  to  year,  by  following  the  chart  set  forth  in  Rule  4 
horizontally.  In  Stillwater  County,  all  cases  of  every  type  shall  be  heard  by  the 
department  assigned  to  Stillwater  County. 


Motion  to  Consolidate  --  All  Counties.  A  motion  to  consolidate  cases 
(civil  and  criminal)  filed  in  different  departments  shall  be  filed  in  each  case  but 
heard  before  the  judge  presiding  in  the  department  having  the  lowest  case 
number  and,  if  the  cases  are  consolidated,  the  trial  will  also  be  conducted  in  that 
department. 


RULE  2 

Law  and  Motion  --  Yellowstone  County.  Civil  Law  and  Motion  in  Yellow- 
stone County  shall  commence  at  9:00  a.m.  and  criminal  at  10:30  a.m. 

Law  and  Motion  days  are  distributed  among  the  five  departments  as 
follows: 

Dept.  1  -  only  on  Wednesday,  only  four  times  in  five  weeks 

Dept.  2  -  only  on  Tuesday,  only  four  times  in  five  weeks 

Dept.  3  -  only  on  Friday,  only  four  times  in  five  weeks 

Dept.  4  -  only  on  Thursday,  only  four  times  in  five  weeks 
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Dept.  5  -  only  four  times  each  five  weeks  and  rotating  each  week  to 
a  different  day  as  corresponds  to  another  department's  off 
week  for  Law  and  Motion.  Beginning  in  April  1994,  only  on 
Monday,  only  four  times  each  five  weeks. 

Consult  the  Clerk  of  Court  to  determine  which  department  has  Law  and 
Motion  on  any  given  day. 


Law  and  Motion  --  Big  Horn,  Carbon  and  Stillwater  Counties.  Law  and 

Motion  shall  be  held  not  less  than  two  times  during  each  calendar  month,  the 
dates  to  be  determined  by  the  judge  or  judges  presiding  in  said  counties. 


Law  and  Motion  --  Rules  For  The  Entire  District.  When  Law  and  Motion 
falls  on  a  holiday,  all  matters  shall  be  deemed  continued  to  the  next  regular  Law 
and  Motion  day.  In  the  event  a  judge  is  unable  to  hold  Law  and  Motion  on  his 
assigned  day,  he  shall  make  arrangements  with  another  judge  to  preside  in  his 
place,  or,  if  it  is  to  be  cancelled,  at  least  fifteen  (15)  days  advance  notice  shall 
be  given  to  the  Clerk  of  such  cancellation. 

Matters  pertaining  to  questions  of  law,  matters  not  involving  presentation 
of  evidence  and  uncontested  matters  will  be  heard  on  Law  and  Motion  days. 
Contested  matters  involving  presentation  of  evidence  will  not  be  heard  on  Law 
and  Motion  days  except  by  leave  of  Court. 

Only  the  judge  presiding  will  hear  matters  presented  on  each  Law  and 
Motion  day  and  that  judge  shall  hear  all  matters  presented,  whether  filed  in  his 
department  or  in  the  other  department  or  departments;  provided  that  any  motion 
which  is  resisted,  or  any  other  matter  which  is  contested,  shall  be  heard  by  the 
judge  of  the  department  wherein  such  motion  or  matter  is  pending.  All  matters 
presented  on  Law  and  Motion  day  shall  be  heard  in  open  court,  in  the  courtroom 
of  the  judge  presiding,  provided  that  uncontested  matters  of  a  self-evident 
nature,  not  including  default  divorces,  if  counsel  so  desires,  may  be  left  with  the 
Clerk  for  presentation  to  the  presiding  judge. 

Each  attorney  shall  designate  in  advance  the  matters  to  be  presented  by 
him  on  Law  and  Motion  day.  The  matters  so  designated  shall  be  listed  by  the 
Clerk  on  a  Law  and  Motion  calendar,  which  calendar  shall  be  closed  at  8:45  a.m. 
on  each  Law  and  Motion  day.  Immediately  before  the  opening  of  court  on  each 
Law  and  Motion  day,  the  Clerk  shall  bring  the  court  file  in  each  matter  on  the 
Law  and  Motion  calendar  to  the  courtroom  of  the  presiding  judge. 


RULE  3 

Substitution  of  Judges.  Substitution  of  Judges  is  governed  by  Mont. 
Code  Ann.  §  3-1-804  and  those  rules  are  herein  supplemented  because  the 
Thirteenth  Judicial  District  is  a  multi-judge  district. 

Yellowstone  County.  When  a  party  moves  to  substitute  a  judge  in  any 
case  in  Yellowstone  County,  the  Clerk  of  Court  shall  at  once  reassign  said  case 
in  a  random  manner  in  equal  numbers  among  the  other  departments,  making  a 
memorandum  thereof  for  the  file  and  notifying  the  judges  involved  and  all  parties 
to  said  cause,  or  their  attorneys,  personally  or  by  U.  S.  Mail. 

Big  Horn,  Carbon  and  Stillwater  Counties.  When  a  party  moves  to 
substitute  a  judge  in  any  case  in  Big  Horn  or  Carbon  Counties,  the  Clerk  of  Court 
shall  at  once  reassign  said  case  to  the  other  judge  presiding  in  said  county.  In 
any  case  where  both  judges  presiding  in  the  county  have  been  substituted,  the 
case  shall  be  reassigned  to  the  next  judges  to  serve  in  the  county,  pursuant  to 
the  rotation  established  by  Rule  4.  Upon  the  filing  of  a  motion  for  substitution 
of  a  judge  in  Stillwater  County,  the  judge  who  will  next  assume  jurisdiction  of 
the  county,  pursuant  to  Rule  4,  shall  assume  jurisdiction  of  the  matter.  Upon 
further  substitution,  that  rotation  shall  continue  until  all  of  the  judges  of  the 
district  have  been  substituted.  In  any  case  where  all  the  judges  of  the  district 
have  been  substituted,  the  first  judge  who  has  been  substituted  shall  call  in  an 
outside  judge  until  all  substitution  rights  have  been  exhausted.  The  Clerk  shall 
notify  the  judge  and  attorneys  in  all  such  cases  as  well  as  making  a  memoran- 
dum for  the  file. 

Entire  District.  In  a  case  in  which  a  judge  recuses  himself,  the  reassign- 
ment of  the  case  shall  be  made  by  the  Clerk  of  Court  in  the  same  manner  as 
motions  for  substitution. 

When  an  outside  judge  has  been  called  in,  it  shall  be  the  duty  of  plaintiff's 
counsel,  a  reasonable  time  in  advance  of  any  proceedings  to  be  taken  therein, 
to  notify  the  local  judge  who  was  originally  assigned  to  the  case  and  with  his 
assistance  make  arrangements  for  all  personnel  and  facilities  necessary  to 
accommodate  the  needs  of  the  case  and  the  outside  judge. 

Nothing  herein  shall  prohibit  a  judge  having  jurisdiction  of  a  case  from 
calling  in  an  outside  judge  to  take  jurisdiction  of  the  case,  pursuant  to  Mont. 
Code  Ann.  §  3-5-111. 
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RULE  4 

Departmental  Rotation.  Departmental  rotation  among  the  counties  of  Big 
Horn,  Carbon  and  Stillwater  shall  occur  at  one  year  intervals,  in  accordance  with 
the  following  schedule: 

INTERVAL:       12  3  4  5 

1993  1994  1995  1996  1997 


Stillwater  County  - 

Dept. 

4 

3 

2 

1 

5 

(^ 

0 

Big  Horn  County  - 
Carbon  County  - 

Dept. 
Dept. 

5 
1 

4 
5 

3 
4 

2 
3 

1 
2 

E 

E 
A 

T 

T 
E 

¥ 

Big  Horn  County  - 

Dept. 

2 

1 

5 

4 

3 

A 
L 

Carbon  County  - 

Dept. 

3 

2 

1 

5 

4 

i 

RULE  5 

Motions  -  Extensions  -  Presentation.  Motions  shall  be  governed  by  Rule 
2,  Uniform  District  Court  Rules,  except  motions  made  pursuant  to  Rules  56,  59 
and  60  of  the  Montana  Rules  of  Civil  Procedure  shall  be  noticed  for  hearing  by 
the  moving  party  in  accordance  with  the  provision  of  said  Rules.  Prior  to 
noticing  a  contested  motion  for  argument  or  hearing,  the  moving  party  shall 
obtain  a  date  and  time  for  same  from  the  Court.  All  motions  shall  be  identified 
in  the  title  of  the  pleading  with  the  applicable  rule  number  of  the  Montana  Rules 
of  Civil  Procedure. 

Pursuant  to  Rule  6(b)  of  the  Montana  Rules  of  Civil  Procedure,  extension 
of  time  for  filing  briefs  may  be  granted  on  oral  application  without  notice  to  the 
adverse  party.   All  requests  for  extension  of  time,  whether  written  or  oral,  shall 
be  accompanied  by  an  appropriate  proposed  order. 

The  Clerk  in  each  county  in  the  district  shall  keep  a  record  of  all  motions 
and  briefs  relating  thereto.  In  Yellowstone  County  on  the  Monday  next  following 
the  filing  of  a  reply  brief  or  next  following  the  lapse  of  the  time  allowed  either 
party  for  filing  of  a  brief,  the  Clerk  shall  present  such  motion  to  the  Court  for 
decision.  In  Big  Horn,  Carbon  and  Stillwater  Counties,  the  Clerk  shall  follow  a 
similar  procedure  but  shall  present  the  motions  to  the  Court  on  the  next  law  and 
motion  day. 


RULE  6 

Time  to  Amend.  When  a  motion  nnade  under  Rule  1 2(b)(6),  Montana  Rules 
of  Civil  Procedure  is  granted  or  denied,  the  losing  party  shall  have  twenty  (20) 
days  within  which  to  annend  or  answer  unless  a  different  time  shall  be  prescribed 
in  the  order  granting  or  denying  the  motion. 

RULE  7 

Case  Management.  Pursuant  to  Rule  16,  Montana  Rules  of  Civil  Proce- 
dure, except  as  hereinafter  set  forth,  the  Clerk  will,  at  the  time  each  case  comes 
to  issue,  notify  the  department  in  which  the  case  is  filed  of  the  fact  that  the  case 
is  at  issue.  That  department  shall  be  responsible  to  cause  the  case  to  be 
immediately  placed  upon  its  pretrial  calendar  and  coordinate  that  placement  with 
the  Clerk.  If  a  case  is  not  at  issue  within  100  days  after  the  complaint  is  filed, 
then  the  Clerk  will  notify  the  department  in  which  the  case  is  filed  for  immediate 
action.    The  following  matters  (cases)  shall  be  excluded  from  the  foregoing: 

(a)  All  Youth  Court  actions  DJ 

(b)  All  Criminal  actions  DC 

(c)  All  Probate  matters  DP,  DG/C 

(d)  All  Adoptions  DA 

(e)  All  Insanity  matters  Dl 

(f)  All  Dissolutions  DR 

(g)  All  Appeals  from  lower  courts  DV 

In  these  matters,  at  any  time  after  the  case  is  at  issue,  either  party  may  request 
that  the  department  in  which  the  case  is  filed  place  the  same  on  a  pretrial  and 
trial  calendar. 

RULE  8 

Trials.  Each  cause  shall  be  tried  before  the  judge  of  the  department  in 
which  it  is  filed.  Non-jury  and  jury  trials  will  be  held  throughout  the  year  as  time 
is  available. 

Trial  settings  will  be  made  by  the  Court  upon  request  to  the  Court  by 
either  party,  pursuant  to  Rule  7  of  these  rules  and  Rule  16,  Montana  Rules  of 
Civil  Procedure. 

Each  judge  shall  summon  a  panel  of  jurors  as  needed  to  try  the  cases  in 
his  own  department.  No  judge  shall  excuse  any  juror  from  service  in  a 
department  other  than  his  own. 
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RULE  9 

Dismissal  for  Failure  to  Prosecute.  When  no  proceedings  have  been 
taken  in  any  civil  cause  for  a  period  of  one  year,  the  action  will  be  dismissed  on 
its  merits  and/or  the  file  closed  by  the  Court  on  its  own  motion  after  ten  (10) 
days  notice  of  such  intended  dismissal  unless  good  cause  to  the  contrary  is 
shown. 

Any  party  that  intends  to  show  cause  that  an  action  should  not  be 
dismissed  or  the  file  closed  will  give  notice  of  his  reasons  for  opposing  the 
dismissal  to  any  other  party.  Within  ten  days  of  such  notice,  any  other  party 
may  file  his  objection  and  notice  the  matter  for  hearing.  The  Clerk  shall  give 
notice  to  the  attorneys  of  record  or  the  parties  when  an  action  is  dismissed 
pursuant  to  this  rule. 

The  Clerk  shall  notify  the  attorney  of  record  ninety  (90)  days  before  the 
expiration  of  two  (2)  years  from  the  filing  of  an  estate  matter  that  it  has  not 
been  completed  and  that  that  fact  will  be  brought  to  the  attention  of  the  Court 
in  ninety  (90)  days  for  such  action  as  may  be  appropriate. 


RULE  10 

Trial  Briefs.  At  least  two  (2)  days  before  the  trial  of  any  cause,  civil  or 
criminal,  counsel  shall  present  to  the  judge  presiding  and  serve  upon  opposing 
counsel  a  trial  brief,  setting  forth  a  statement  of  the  theory  of  their  cause  and 
the  issues  involved,  with  a  statement  of  the  authorities  upon  which  they  rely  as 
to  both  the  law  of  the  case  and  in  support  of  the  introduction  of  evidence 
proposed  to  be  offered.  The  presiding  judge  may  waive  a  trial  brief  upon  request 
and  for  good  cause. 


RULE  11 

Voir  Dire  -  Opening  Statements  -  Closing  Arguments.  Voir  dire  shall  not 
be  conducted  in  a  manner  calculated  to  create  prejudice  or  bias  or  to  disqualify 
the  entire  panel  by  what  may  be  revealed  by  one  prospective  juror.  Sensitive 
matters  may,  upon  request,  be  examined  one  juror  at  a  time  and  out  of  the 
presence  of  the  balance  of  the  panel.  Voir  dire  shall  not  be  used  to  argue  the 
merits  of  the  case. 


The  use  of  written  instructions  anticipated  to  be  given  by  the  Court  shall 
not  be  permitted,  but  this  does  not  prohibit  reasonable  inquiry  concerning 
aspects  of  the  law  which  are  applicable  to  the  issues. 

Voir  dire  exannination  shall  be  linnited  to  one  hour  for  each  party,  unless 
for  good  cause  shown,  additional  time  is  secured  from  the  Court. 

Opening  statements  shall  be  limited  to  one-half  hour  and  closing 
arguments  (including  rebuttal)  shall  be  limited  to  one  hour;  for  good  cause, 
additional  time  may  be  requested. 


RULE  12 

Orders,  Judgments  and  Decrees.  It  shall  be  the  duty  of  counsel  obtaining 
any  order,  judgment  or  decree  to  present  the  same,  accompanied  by  the  court 
file,  in  written  form  for  the  signature  of  the  judge  at  the  time  of  applying  for  the 
order,  judgment  or  decree.  Except  in  those  instances  where  prior  arrangements 
have  been  made  with  the  Court  or  in  matters  of  a  self-evident  nature  concerning 
which  the  Court  will  have  no  questions,  no  requests  for  the  issuance  of  an  order 
will  be  considered  by  the  Court  unless  the  request  is  made  by  counsel  in  person. 

When  any  order  is  made  by  the  Court,  it  must  immediately  thereafter  be 
presented  to  the  Clerk  by  counsel  for  the  purpose  of  making  a  minute  entry 
thereof.  A  copy  of  any  order,  the  original  of  which  is  being  taken  out  for 
service,  shall  be  presented  to  the  Clerk  for  minute  entry  immediately  upon  the 
signing  thereof.  All  orders,  decrees  and  judgments  shall  be  immediately  filed 
following  signature  by  the  Court. 


RULE  13 

Court  Files.  The  Clerk  is  the  custodian  of  the  files  of  this  Court.  The 
Clerk  may  allow  papers  to  be  taken  from  his/her  office  in  accordance  with  the 
rules  of  Court  and  appropriate  statutes  provided,  however,  that  no  will,  bond, 
deposition,  exhibit  or  undertaking  shall  be  taken  from  the  Clerk's  office  under 
any  circumstances,  and  no  judgment  before  it  is  recorded,  except  by  order  of  the 
court  in  writing.  Nothing  shall  be  removed  from  the  files  in  criminal  actions 
before  trial  without  a  written  order  from  the  judge. 

No  file  shall  be  taken  from  the  office  of  the  Clerk  of  Court  in  any  county 
without  the  consent  of  the  Clerk  and  without  the  receipt  therefor  acknowledged 
in  writing  by  the  party  taking  the  same  provided,  however,  that  no  record  or 


paper  belonging  to  a  file  shall  be  taken  from  the  custody  of  the  Clerk  for  a  period 
of  twenty-four  (24)  consecutive  hours  of  a  working  day  after  its  initial  filing 
except  by  pernnission  of  one  of  the  judges  of  the  court. 

The  Clerk  of  Court  shall  be  responsible  for  the  safekeeping  and  return  of 
all  files,  but  shall  allow  a  reasonable  use  of  sanne. 


RULE  14 

Books.  In  the  counties  of  Big  Horn,  Carbon  and  Stillwater,  the  Clerk  of 
Court  shall,  in  their  respective  counties,  be  in  charge  of  all  books  belonging  to 
the  county  which  are  there  for  the  use  of  the  Court.  No  law  books  shall  be 
taken  from  the  courtroom,  chambers,  or  the  Clerk's  office  without  the  written 
permission  of  the  judge  or  Clerk  of  Court. 

RULE  15 

Law  Library.  The  regulation  of  the  law  library  of  Yellowstone  County  will 
be  by  rules  to  be  adopted  by  the  Court  and  posted  in  the  library. 

RULE  16 

Absence  or  Disability  of  Judge.  The  work  in  the  district  shall  be  inter- 
changeable between  the  judges  thereof  during  the  absence  or  disability  of  any 
of  them  or  upon  the  request  of  any  judge.  During  the  absence  of  any  judge,  the 
judges  present  and  presiding,  or  any  of  them,  may  enter  orders  and  make 
disposition,  temporary  or  final,  of  any  case  or  matter  pending  before  the  absent 
judge.  However,  when  any  order  is  made  for  a  hearing  to  be  had  thereafter,  the 
judge  present  and  presiding  shall  make  the  order  returnable  before  the  judge  to 
whom  it  is  assigned.  Thereafter,  it  shall  be  the  duty  of  counsel  to  consult  with 
the  assigned  judge  to  either  confirm  or  reset  the  hearing  date  fixed. 

RULE  17 

Stipulations  and  Agreements.  Stipulations  and  Agreements  between  the 
parties  or  their  attorneys  shall  be  made  on  the  record  and/or  reduced  to  writing. 


RULE  18 

Examination  of  Witnesses.    On  the  examination  of  witnesses,  only  one 
attorney  for  each  party  will  be  permitted  to  examine  or  cross-examine  the  same 
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witnesses,  except  by  permission  of  the  Court  first  asked  and  obtained;  however, 
any  attorney  may  make  objections  to  the  testimony  of  a  witness. 


RULE  19 

Decorum.  On  the  trial  of  any  cause  or  in  the  presentation  of  any  matter 
before  the  Court,  only  attorneys  and  parties  engaged  therein  shall  occupy 
positions  before  the  bar,  except  by  permission  of  the  Court.  No  argument, 
motion  or  suggestion  to  the  Court,  other  than  a  formal  objection  to  the  evidence, 
need  be  entertained  unless  the  attorney  making  the  same  first  rises  in  his  place 
and  addresses  the  Court. 


RULE  20 

Judgment  on  Written  Instrument.  In  all  cases  in  which  a  judgment  is 
entered  upon  a  written  instrument,  the  Clerk  shall,  at  the  time  of  entering 
judgment,  note  in  ink  over  his  official  signature  across  the  face  of  the  instrument 
the  fact  of  the  entry  of  judgment  and  its  date  and  attach  his  seal  thereto,  and  file 
the  said  instrument  in  his  office,  which  instrument  shall  not  be  removed  except 
by  order  of  Court.  Then  a  proper  entry  of  the  same  and  of  the  order  shall  be 
made  in  the  register  of  actions  under  the  title  of  the  case  in  which  it  was  filed. 


RULE  21 

Discovery.  Discovery  shall  not  be  routinely  filed  and  shall  only  be  filed 
upon  certification  of  counsel  that  same  is  necessary  and  appropriate  to  a  pending 
motion  or  upon  order  of  the  Court. 


RULE  22 

Attorney  Fees.  In  all  uncontested  cases  where  reasonable  attorney's  fees 
are  left  to  the  discretion  of  the  Court,  the  following  guidelines  shall  be  used: 

•  On  all  sums  up  to  and  including  $1,000    -      20% 

•  On  all  sums  in  excess  of  $1,000  and 

up  to  and  including  $10,000     -  10% 

•  On  all  sums  in  excess  of  $10,000     -  2% 
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•  Extra  fees  may  be  allowed  in  cases  of  unusual  labor. 

•  In  foreclosure  proceedings  and  suits  on  promissory 
notes,  no  fee  less  than  $100. 

•  Attorney  fees  will  not  be  fixed  by  the  Court  In 
probate  cases,  except  upon  motion  and  hearing. 


RULE  23 

Interrogatories.  The  form  of  interrogatories  and  answers  thereto  shall 
conform  to  the  requirements  of  Rule  33,  Montana  Rules  of  Civil  Procedure. 

The  Court  will,  except  in  extraordinary  circumstances,  sustain  a  motion 
to  quash  all  interrogatories  if  it  appears  that  numerous  frivolous  interrogatories 
are  asked  therein.  (Comment:  This  rule  is  intended  to  require  the  interrogator 
to  custom  prepare  his  interrogatories  to  the  case  at  hand.) 


RULE  24 

Transcript.  Except  for  good  cause  shown,  no  extension  of  time  will  be 
granted  in  any  case  in  addition  to  the  time  allowed  by  statute  in  which  to 
prepare  a  transcript  unless  the  party  desiring  such  extension  shall  first  make  a 
request  to  the  court  reporter  for  a  transcript  of  his  notes  of  the  testimony  and 
shall  file  and  serve  a  copy  of  his  request  and,  at  the  same  time,  make  satisfac- 
tory arrangements  to  pay  his  estimated  fees  therefor. 


RULE  25 

Evidence  as  to  Character.  Not  more  than  two  witnesses  will  be  allowed 
to  testify  as  to  character  in  any  cause,  civil  or  criminal,  without  leave  of  the 
Court  being  first  had  and  obtained. 


RULE  26 

Guilty  Plea.  Before  the  judge  will  accept  any  plea  of  guilty,  the  attorney 
for  the  defendant  shall  file  with  the  Court  a  fully  executed  acknowledgment  of 
waiver  of  rights  by  plea  of  guilty,  in  the  form  and  with  content  consistent  with 
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the  one  on  file  with  the  Clerk  in  the  general  order  file,  copies  of  which  shall  be 
available  from  the  Clerk.  Copies  of  the  executed  docunnent  shall  be  served  upon 
the  persons  designated  by  said  fornn  and  at  the  time  provided. 


RULE  27 

Criminal  Cases 

A.  In  a  criminal  case,  if  a  not-guilty  plea  is  entered  at  the  time  of  the 
arraignment,  the  case  will  be  set  for  Omnibus  hearing  at  a  later  date.  The  State 
or  the  defendant  may  make  any  motion  permitted  under  the  Montana  Rules  of 
Criminal  Procedure  at  any  time  after  arraignment  and  said  motion  shall  be  noticed 
for  hearing  by  the  moving  party. 

B.  The  Court  hereby  urges  that  full  discovery,  exploration  and  plea 
discussions  be  carried  on  between  counsel  prior  to  the  Omnibus  hearing. 

C.  Continuances  will  be  granted  if  more  time  is  needed. 

D.  It  is  contemplated  that  most  cases  will  be  on  a  course  for  trial  or  be 
ready  for  a  guilty  plea  at  the  time  of  the  Omnibus  hearing.  If  a  defendant  is 
going  to  plead  guilty,  he  shall  do  so  as  soon  as  possible  and  in  all  events  prior 
to  trial. 

E.  At  the  conclusion  of  the  Omnibus  hearing,  those  cases  without  a 
trial  setting  will  be  set  for  trial. 

F.  On  the  form,  the  State  and  defense  may  check  off  the  items  called 
to  the  attention  of  the  Court  and  note  for  their  file  copy  the  action  taken.  Such 
notations  will  become  a  motion  by  the  defense  and  by  the  prosecution  for  the 
relief  requested  and  a  shorthand  record  of  the  action  taken.  If  a  sufficient  record 
has  been  made  in  the  Omnibus  hearing,  the  Court  will  summarily  hear,  consider 
and  decide  motions  checked  on  the  Omnibus  form.  However,  the  Court,  upon 
request  or  upon  its  own  direction,  may  permit  the  defendant  or  the  State  to  state 
in  writing  motions  and  grounds  therefor  and  to  support  said  motions  with 
appropriate  supporting  documents.  If  witnesses  are  to  be  called,  the  Court  will 
set  a  date  certain  for  a  hearing  upon  the  motion. 

G.  In  all  cases  in  which  the  Court  has  discretion  to  consider  a  motion 
or  allow  the  exercise  of  a  defense  at  a  later  date  than  that  designated  in  any 
statute,  no  party  shall  be  deprived  of  the  right  to  make  such  motion  to  designate 
such  defense  by  waiting  to  present  the  same  at  the  time  of  the  Omnibus  hearing, 
as  contemplated  by  this  rule. 
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RULE  28 

Domestic  Relations  Affidavit.  Prior  to  the  time  fixed  for  a  pretrial 
conference,  trial,  contested  hearing  for  any  temporary  relief  or  a  contested 
hearing  for  modification,  each  of  the  parties  to  a  contested  domestic  relations 
action  shall  submit  to  the  Court  an  affidavit  which  shall  include  the  following: 

A.  General  Background  Information. 

1.  Name 

2.  Address 

3.  Date  of  birth 

4.  Date  of  marriage  and  date  of  separation 

5.  Place  of  employment  and  job  title 

6.  Pay  period  and  amount  of  pay 

7.  Itemized  deductions  each  pay  period 

8.  Attach  the  three  most  recent  state  and  federal  income 

tax  returns  unless  same  are  or  will  be  included  and  submitted 
in  accordance  with  the  child  support  guidelines 

9.  Education 

10.  Health 

1 1 .  Future  employment  plans  with  estimated  income 

B.  Describe  the  custody/visitation  proposed;  if  other  than  joint  legal  custody 
is  proposed,  state  the  basis  for  the  proposal. 

C.  Amount  of  child  support  sought  or  offered  (requirements  of  the  child 
support  guidelines  shall  be  submitted  separately  and  in  accordance  with 
the  guidelines.) 

D.  Amount  and  duration  of  maintenance  sought  or  offered  and  the  basis  for 
the  proposal. 

E.  Include  or  attach  a  net  worth  or  financial  statement  which  lists  all  marital 
assets  and  liabilities  and  the  proposed  distributions  of  same;  gifts, 
inheritances,  insurance  proceeds,  property  or  debts  brought  to  the 
marriage,  and  all  other  property  or  debts  which  one  asserts  should  be 
treated  differently  shall  be  listed  on  a  separate  schedule,  and  the  basis  for 
that  treatment  indicated. 

RULE  29 

Settlement  Conferences.  The  Judge  to  whom  a  case  is  assigned  shall 
consider,  at  the  time  of  the  scheduling  conference  or  at  any  subsequent 
conference,  the  advisability  of  requiring  the  parties  to  participate  in  a  settlement 
conference  to  be  convened  by  the  Court.  Any  party  may  also  request  the  Court 
to  convene  a  settlement  conference. 
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The  Chairman  of  the  Yellowstone  County  Bar  Association  Settlement 
Masters  Committee  has  agreed  to  maintain  a  list  of  settlement  masters, 
comprised  of  attorneys  duly  licensed  and  admitted  to  practice  law,  who  have 
engaged  in  the  practice  for  a  minimum  of  five  (5)  years,  and  have  indicated  their 
availability  to  act  as  settlement  masters  in  cases  pending  before  the  Court.  The 
parties  may  select  any  qualified  person  to  act  as  a  settlement  master  and  shall 
not  be  limited  to  the  list  of  settlement  masters  maintained  by  the  Chairman  of 
the  Yellowstone  County  Bar  Association  Settlement  Masters  Committee. 

The  person  selected  by  the  parties  shall  be  appointed  by  the  Court  as 
settlement  master,  and  his  or  her  fees  shall  be  paid  by  the  parties.  In  the  event 
that  any  party  objects  to  a  settlement  conference  by  a  settlement  master  for  any 
reason,  including  inability  to  pay  the  costs  associated  with  mediation,  the 
presiding  Judge  may,  in  his  discretion,  appoint  an  other  District  Court  Judge  to 
preside  over  a  settlement  conference. 

The  settlement  conference  before  the  settlement  master  shall  be  held  in 
accordance  with  the  following  guidelines: 

(1)  Counsel  who  will  actually  try  the  case  shall  attend  the 
settlement  conference.  All  parties  shall  attend  in  person.  Corporations 
named  as  a  party  and  involved  insurance  companies  shall  have  a 
representative  present  who  has  authority  to  settle  the  claim  without  the 
necessity  of  seeking  or  obtaining  authority  from  some  other  person  or 
entity;  provided,  however,  that  if,  in  the  judgment  of  the  settlement 
master,  the  magnitude  of  the  case  does  not  require  such  representative 
to  be  present  in  person,  he  shall  have  authority  to  proceed  with  an 
experienced  representative  present  who  shall  have  access  by  telephone 
to  the  person  with  final  authority. 

(2)  A  statement  from  each  party  or  counsel  shall  be  submitted 
directly  to  the  office  of  the  settlement  master  no  later  than  three  (3) 
business  days  prior  to  the  conference.  The  statement  may  not  exceed 
five  (5)  pages  in  length  and  shall  contain: 

(i)         The  background  of  the  case; 

(ii)        Factual  and  legal  issues,  including  damages; 

(iii)       Points  and  authorities  of  law; 

(iv)       A  description  of  the  strongest  and  weakest  points  in  their 

case,  both  legal  and  factual,  and  that  of  their  opponents; 
(v)        The  history  of  settlement  negotiations,  including  a  recitation 

of  any  specific  offers  and  demands;  and 
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(vi)  The  settlement  statement  shall  not  be  filed  or  exchanged 
with  other  parties  and  will  be  returned  to  the  party  providing 
the  statement  at  the  close  of  the  settlement  conference. 
(Provided,  however,  that  a  report  of  the  success  or  failure  of 
the  settlement  conference  may  be  made  to  the  Yellowstone 
County  Bar  for  statistical  purposes.) 

(3)  All  communications  made  in  connection  with  the  settlement 
conference  are  confidential  and  will  not  be  disclosed  to  anyone. 
Statements  or  communications  of  any  kind  occurring  during  the  settle- 
ment conference  may  not  be  used  by  any  party  with  regard  to  any  aspect 
of  the  litigation.  The  parties  will  not  subpoena  or  otherwise  require  the 
settlement  master  to  testify  in  any  future  proceedings.  No  person  present 
at  or  participating  in  a  settlement  conference  shall  be  subject  to  examina- 
tion concerning  any  statements  made  or  alleged  to  have  been  made  by 
that  person  or  by  any  other  participant  or  person  attending,  including 
statements  of  the  settlement  master.  The  settlement  master  may,  for  the 
sole  purpose  of  establishing  the  fact  of  settlement,  disclose  that  settle- 
ment was  in  fact  agreed. 

Rule  29  was  adopted  by  the  Court  May  1  2,  1 993  and  became 
effective  July  1,  1993. 

Except  for  Rule  29,  these  rules  are  hereby  adopted,  shall  be  effective 
November  7,  1993,  and  shall  apply  to  and  be  in  force  in  Big  Horn,  Carbon, 
Stillwater  and  Yellowstone  Counties  until  further  order  of  the  Court. 

Dated  this        ^  ^     —     day  of  September,  1993. 


RUSSELL  K.  FILLNER 
Chief  Judge 


Hon.  William  J.  Speare,  Dept.  No.  1 
Hon.  Robert  W.  Holmstrom,  Dept.  No.  3 
Hon.  Maurice  R.  Colberg,  Jr.,  Dept.  No.  4 
Hon.  G.  Todd  Baugh,  Dept.  No.  5 
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Pretrial  Calendar  -  Civil 7 


Removal  of  Files,  Documents  and  Papers  from  Clerk's  Office 
Rules  -  Effective  Date    
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Settlement  Conferences 29 

Stipulations  and  Agreements 17 

Substitution  of  Judges     3 

Support  -  Pendente  Lite 28 

Time  To  Amend 6 

Transcript 24 

Trial  Briefs  -  Civil,  Criminal 10 

Trial  Calendar  -  Civil,  Criminal    8 

Trials     8 

Voir  Dire,  Opening  Statements  -  Closing  Arguments     11 

Wills  -  Checking  Out      13 

Witnesses  -  Examination  of 18 

Yellowstone  County  -  Division  of  Business     1 

Yellowstone  County  -  Substitution  of  Judges 3 
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.  7 

.  8 

.  9 
10 

,  2 
.  5 


-III- 


